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or amicus now represented by me in the trial court or agency or are expected to appear in this
court are:

Field Jerger LLP; Gorman and Miller, P.C.

A\ /0% =—— N
Date S@W

Q- SC—O\'\ Serce”

113



RESPONSE TO MOTION FOR LEAVE FOR AMICI CURIAE TO
PARTICIPATE IN ORAL ARGUMENT
I. Argument

Defendants-Appellees Matthew Katzer and Kamind Associaties, Inc.
(Katzer) oppose Amici Curiae’s (Amici) motion for leave to participate in oral
argument. Amici’s position and arguments are duplicative of Plaintiff-Appellant
Robert Jacobsen’s (Jacobsen) position and arguments. Cf. Brief of Jacobsen with
Brief of Amici. Thus, allowing Amici to participate at oral argument unfairly
prejudices Katzer as this merely extends the length of Jacobsen’s oral argument
time.

The undersigned asked counsel for Amici if Amici were willing to share
oral argument time with Jacobsen. Declaration of R. Scott Jerger, 9 4. Counsel for
Amici indicated that they were not. Declaration of R. Scott Jerger, § 5. It is not
unusual for a court to permit amicus to participate in oral argument when a party is
willing to share its argument time with the amicus. Federal Rules of App. Proc.
29(g) Advisory Committee Notes (1998 Amendments). However, in other
circumstances, amicus will only be permitted to argue upon a showing of
“extraordinary circumstances.” /d. Here, Amici allege that they wish to
participate in oral argument to provide “an important and helpful perspective

regarding (a) the importance of public licensing in America, (b) the importance of



copyright infringement remedies to public licensors and the risked posed by the
effective forfeiture of copyright that are implied in the District Court’s decision,
and (c) the well-established legal principle that someone who acts outside the
scope of copyright license is liable for infringement, and why that principle applies
to this case.” Motion at 2-3. All of these arguments are presented in Amici’s Brief
and none of the above reasons are “extraordinary circumstances” why Amici
should be allowed to participate in oral argument.
II. Conclusion

Since Amici have failed to allege any extraordinary circumstances why they
should be allowed to participate in oral argument and since Amici refuse to share
time with Jacobsen, Amici’s motion to participate in oral argument should be

denied as it is prejudicial to Katzer.

Dated: April 9, 2008

Respectfully submitted by:

R. Scott Jerger (OSB

Field Jerger LLP
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I, R. Scott Jerger, declare:

1. I, R. Scott Jerger, am over the age of 18 and am competent to testify and make these
averments from my own knowledge and observations. I hereby state as follows:

2. I am the attorney for Matthew Katzer and KAMIND Associates, Inc.

3. I'was contacted by Christopher Ridder, counsel for Amici Curiae, regarding Defendant-
Appellee’s position on Amici’s motion to participate in oral argument.

4. I asked counsel for Amici whether they would be willing to share oral argument time
with Plaintiff-Appellant Robert Jacobsen.

5. Counsel for Amici responded that Amici were not willing to share oral argument time
with Jacobsen.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed on April 8, 2008 at Portland, Oregon, U.S.A.
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